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Third, the bill provides that the determina-
tion of the amount of underpayment shall
not be less than the amount that would be
determined if the items not attributable to a
tax shelter or to a transaction having dis-
allowed noneconomic tax attributes (dis-
cussed below) were treated as being correct.
Finally, an underpayment may not be re-
duced by reason of filing an amended return
after the taxpayer is first contacted by the
IRS regarding the examination of its return.

EFFECTIVE DATE

The enhanced penalty applies to trans-
actions after the date of enactment. The
modifications to the substantial understate-
ment penalty apply to taxable years ending
after the date of enactment.

2. Promoter penalties (sec. 202)

PRESENT LAW

Any person who (1) organizes any partner-
ship, entity, plan, or arrangement, or (2) par-
ticipates in the sale of any interest in such
a structure, and makes or furnishes a state-
ment (or causes another to make or furnish
a statement) with respect to any material
tax benefit attributable to the arrangement
or structure that the person knows (or has
reason to know) is false or fraudulent is sub-
ject to a penalty. The amount of the penalty
is equal to the lesser of (1) $1,000 or (2) 100
percent of the gross income derived by the
promoter from each activity (sec. 6700(a)).
There is no statute of limitations on the as-
sessment of a penalty under section 6700
(Capozzi v. Commissioner, 980 F.2d 872 (2nd Cir.
1992); Lamb v. Commissioner, 977 F.2d 1296 (8th
Cir. 1992)).

EXPLANATION OF PROVISION

The bill imposes a penalty on any substan-
tial promoter of a tax avoidance strategy if
the strategy fails to satisfy any of the judi-
cial doctrines that may be applied in the dis-
allowance of noneconomic tax attributes (as
described in section 201 of the bill).

A tax avoidance strategy means any enti-
ty, plan, arrangement, or transaction a sig-
nificant purpose of which is the avoidance or
evasion of Federal income tax. A substantial
promoter means any person (and any related
person) who participates in the promotion,
offering, or sale of a tax avoidance strategy
to more than one potential participant and
for which the person expects to receive ag-
gregate fees in excess of $500,000.

The IRS can assess a penalty on a pro-
moter independent of the taxpayer’s audit,
and the promoter can challenge the penalty
prior to a final determination with respect
to the taxpayer’s disallowed tax benefit. The
promoter can challenge the imposition of the
penalty in court independent of any litiga-
tion with the taxpayer.

The amount of the penalty equals 100 per-
cent of the gross income derived (or to be de-
rived) by the promoter from the strategy.
This would include contingent fees, rebated
fees, and fees that are structured as an inter-
est in the transaction. Coordination rules
are provided to avoid the imposition of mul-
tiple penalties on promoters (i.e., the pen-
alty does not apply if a penalty is imposed
on the substantial promoter for promoting
an abusive tax shelter under present-law sec-
tion 6700(a)). As under present-law section
6700, there is not statute of limitations on
the assessment of the penalty.

The bill also increases the present-law pro-
moter penalty to the greater of $1,000 or 100
percent of the gross income derived (or to be
derived) by the promoter from each activity.

EFFECTIVE DATE

The penalty for promoting tax avoidance
strategies applies with respect to any inter-
est in a tax avoidance strategy that is of-
fered after the date of enactment. The in-

crease in the present-law penalty for pro-
moting abusive tax shelters applies to trans-
actions after the date of enactment.

3. Modifications to the aiding and abetting
penalty (sec. 203)

PRESENT LAW

A penalty is imposed on any person who
aids, assists in, procures, or advises with re-
spect to the preparation or presentation of
any return or other document if (1) the per-
son knows (or has reason to believe) that the
return or other document will be used in
connection with any material matter arising
under the tax laws, and (2) the person knows
that if the portion of the return or other doc-
ument were so used, an understatement of
the tax liability would result (sec. 6701). An
exception is provided for individuals who fur-
nish mechanical assistance with respect to a
document.

The amount of the penalty is $1,000 for
each return or other document ($10,000 in the
case of returns and documents relating to
the tax of a corporation).

EXPLANATION OF PROVISION

The bill modifies the aiding and abetting
penalty as it relates to any person who offers
an opinion regarding the tax treatment of an
item attributable to a tax shelter or any
other transaction involving a noneconomic
tax attribute.

Under the bill, a penalty is imposed on any
person who is involved in the creation, sale,
implementation, management, or reporting
of a tax shelter, or of any partnership, enti-
ty, plan or arrangement that involves the
disallowance of a noneconomic tax attribute
(as described in section 201 of the bill), but
only if (1) the person opines, advises, or indi-
cates that the taxpayer’s treatment of an
item attributable to such a transaction
would more likely than not prevail or not
give rise to a penalty, and (2) the opinion,
advice, or indication is unreasonable. If the
opinion involved a higher standard (for ex-
ample, a ‘should opinion), and the opinion
was unreasonable, then the person who of-
fered the opinion would be subject to the
proposed penalty. An opinion would be con-
sidered unreasonable if a reasonably prudent
and careful person under similar cir-
cumstances would not have offered such an
opinion.

The amount of the penalty is 100 percent of
the gross proceeds derived by the person
from the transaction. In addition, upon the
imposition of this penalty, the Secretary is
required to notify the IRS Director of Prac-
tice and any appropriate State licensing au-
thority of the penalty and the circumstances
under which it was imposed. Also, the Sec-
retary must publish the identity of the per-
son and the fact that the penalty was im-
posed on the person.

EFFECTIVE DATE

The provision applies to transactions en-
tered into after date of enactment.

4. Penalty for failure to maintain list of
investors (sec. 204)

PRESENT LAW

Any person who organizes a potentially
abusive tax shelter or who sells an interest
in such a shelter must maintain a list that
identifies each person who purchased an in-
terest in the shelter (sec. 6112). A potentially
abusive tax shelter means (i) any tax shelter
with respect to which registration is re-
quired under section 6111, and (ii) any entity,
investment plan or arrangement, or any
other plan or arrangement that is of a type
that has a potential for tax avoidance or eva-
sion and that is designated in regulations
issued by the Secretary. The investor list
must include the name, address and taxpayer
identification number of each purchaser, as

well as any other information that the Sec-
retary may require. The lists must generally
be maintained for seven years.

The penalty for any failure to meet any of
the requirements of this provision if $50 for
each person with respect to whom there is a
failure, up to a maximum of $50,000 in any
calendar year. The penalty is not imposed
where the failure is due to reasonable cause
and not due to willful neglect. This penalty
is in addition to any other penalty provided
by law.

EXPLANATION OF PROVISION

The bill increases the penalty for the fail-
ure to maintain investor lists in connection
with the sale of interests in a tax shelter (as
defined in section 6662(d)(2)(C)(iii) or in any
partnership, entity, plan or arrangement
that involves the disallowance of a non-
economic tax attribute (as described in sec-
tion 201 of the bill). In these cases, the pen-
alty is equal to the greater of 50 percent of
the gross proceeds derived (or to be derived)
from each person with respect to which there
was a failure (with no maximum limitation).

EFFECTIVE DATE

The increased penalty applies to trans-
actions entered into after date of enactment.

5. Penalty for failure to disclose reportable
transactions (sec. 205)

PRESENT LAW

A taxpayer must file a return or statement
in accordance with the forms and regulations
prescribed by the Secretary (including any
required information). (See Section 6011). In
February 2000, the Treasury Department
issued temporary and proposed regulations
under section 6011 that require corporate
taxpayers to include in their tax return in-
formation with respect to certain large
transactions with characteristics that may
be indicative of tax shelter activity.

Specifically, the regulations require the
disclosure of information with respect to
‘‘reportable transactions.’’ There are two
categories of reportable transactions. The
first category covers transactions that are
the same as (or substantially similar to) tax
avoidance transactions the IRS has identi-
fied in published guidance (a ‘‘listed’’ trans-
action) and that are expected to reduce a
corporation’s income tax liability by more
than $1 million in any year or by more than
$2 million for any combination of years.
(Treas. Reg. sec. 1.6011–4T(b)(2) and –(b)(4)).
The second category covers transactions
that are expected to reduce a corporation’s
income tax liability by more than $5 million
in any single year or $10 million for any com-
bination of years and that exhibit at least
two of six enumerated characteristics.
(Treas. Reg. sec. 1.6011–4T(b)(3) and –(b)(4)).

There is no penalty for failing to ade-
quately disclose a reportable transaction.
However, the nondisclosure could indicate
that the taxpayer has not acted in ‘‘good
faith’’ with respect to the underpayment.
(T.D.8877).

EXPLANATION OF PROVISION

The bill imposes a penalty for failing to
disclose the required information with re-
spect to a reportable transaction (unless the
failure was due to reasonable cause and not
due to willful neglect). The amount of the
penalty is equal to the greater of (1) five per-
cent of any increase in Federal income tax
which results from a difference between the
taxpayer’s treatment of the items attrib-
utable to the reportable transaction and the
proper tax treatment of such items, or (2)
$100,000. If the failure to disclose relates to a
listed transaction (or a substantially similar
transaction), the percentage rate is in-
creased to 10 percent of any increase in tax
from the transaction (or, if greater, $100,000).


